Evidence that Mitchell could be heard and  seen at  certain   times  and
under certain circumstances also  fails  to satisfy  the  standard.     The
sound  of   the bulldozer back-up alarm was not a  call for help,   but merely
a signal   that  the machine was in reverse.    Of course,   a back-up  alarm
offers no protection if  trouble arises while a vehicle  is going  forward.
In any event,   because no  one was responsible for listening for Mitchell,
it  is  unlikely  that anyone would have responded   to  the  back-up   alarm or
have heard  a  call for help.     Tr.   176-77.     Similarly,   although Mitchell
could be seen at  times by the preparation plant  employee,   the  gob  truck
driver,   and other employees,   there was a considerable discrepancy
between what miners  theoretically could see and what   they actually saw.
In our view,   it  is highly significant  that the last known contact with
Mitchell was about 2:30 a.m.,   and that the accident was not discovered
until about 6:00 a.m.    Mitchell was completely out of  sight and  hearing
for about 3-1/2 hours.    Therefore,  substantial evidence  supports   the
judge's  conclusion that Mitchell was not  "under observation."

In sum,  we conclude  that during a  time when  this   employee was
working alone on a hazardous coal pile,   he could not communicate with
others nor could he be heard or seen on a regular or dependable basis
commensurate with  the risk involved.  _4/    Accordingly,   we affirm  the
judge's conclusion that Old Ben violated  the standard.   5,

,                           ______

A.   E.  tawson, /Commissioner

_4/      Old  Ben argues  that  the judge erred because he  imposed liability
even  though he found no nexus between the fatal accident  and   the  alleged
violation.     As we have repeatedly  emphasized in our decisions,   the fact
of an accident or injury does not by itself necessarily  prove or  dis-
prove the existence of a violation.     See,   for example,   Lone Star   Industries,
Inc. ,   3 FMSERC 2526,   2529-30  (November 1981).     A violation may occur
absent an accident,   and an  injury or death does not ijp_sj3  facto make out
a violation.     As  here,   however,  an accident may sometimes  shed light on
an unsafe situation that had escaped previous notice or  citation.     Our
holding means  that the standard would have been violated  under  Che
circumstances present on the night  of  the accident  regardless of whether
Mitchell had  fallen into a hole and been hurt,   escaped  injury,   or  avoided
an accident altogether.

5J      Commissioner Nelson assumed office after this  case  had been con-
sidered  by  the other Commissioners.     A new Commissioner  possesses  legal
authority  to participate in pending cases,  but such participation  is
discretionary and is not required for  the Commission to   take official
action.     The other  Commissioners reach'ed agreement  on the disposition of
the  case prior  to Commissioner Nelson's assumption of office,   and  parti-
cipation by Commissioner Nelson would  therefore not affect   the outcome.
Accordingly,   in  the interest of efficient decision-making,   Commissioner
Nelson elects not  to participate in  this   case.
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